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United States District Court
Eor The Western District of Oklahoma

Eddie L. Andrews,
Plaintiff,

Case No. CIV-06-510 WFD and
CIV-06-652-WFD

Vs,

David L. Russell, Joe Heaton et al.,

R i T S N N S S N

Defendants.

Order Dismissing Suit for Failure to State a Claim and Striking Plaintiff’s Motions for
Summary Judgment :

This matter comes before the Court on Motions to Dismiss for Failure to State a Claim by
numerous defendants and numerous Motions for Summary Judgment filed in response by the
Plaintiff. The Court, having carefully considered the material submitted in the case, and having
concluded that oral argument will not be of service in this matter, and being otherwise fully

advised in the premises FINDS and ORDERS as follows:

BACKGROUND
Eddie L. Andrews is, according to his Complaint, a veteran of the Oklahoma National
Guard who has served this country since 1983. During that time he married and divorced
~ Paulette Schultz and then .married Angela Andrews. He may also have had children from a

previous marriage; the record is unclear. In 2001, the Oklahoma Department of Human Services
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received complaints that some children in Mr. Andrews’ care were abused and neglected. The
Department investigated, held a hearing, and determined that the children should be placed in
protective custody, and then in foster care. Mr. Andrews attempted to get the children back, but
when he grew frustrated with the state court process, he filed suit in this Court to enjoin the state
court proceedings. Andrews et al. v. Jerry Andrews et al, CIV-05-110. United States District
Judge Heaton presided over the case and found that the Court had no authority to enjoin the
proceedings of an independent sovereign judicial system. Id., Order Denying Injunction, March
8, 2005. Plaintiff appealed the order, and the Tenth Circuit affirmed. Andrews v. Andrews, 160
Fed. Appx. 798 (10th Cir.2005). This Court then dismissed the case for failure to state a claim
upon which relief can be granted. Fed. R. Civ. P.12(b)(6); Andrews et al. v. Jerry Andrews et al,
CIV-05-110, Order, March 27, 2006. Mr. Andrews appealed to the Tenth Circuit, and that

appeal 1s still pending.

The 12(b)(6) ruling set off the chain of events which brings us to this point. Mr.
Andrews has now filed suit against every judge on the Tenth Circuit Court of Appeals and a
large number of the staff of the Tenth Circuit, the staff of this Court and numerous judges in the
Eastern and Western Districts of Oklahoma. Although it is difficult to make out, Mr. Andrews
appears to claim that each of these individuals has entered into a conspiracy to deprive him of his
rights and to defraud the United States. Again, he does not exactly specify how this conspiracy

was accomplished or what its purpose was, but it seems to have to do with the fact that this Court

-
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refused to enjoin a state court proceedings and the Tenth Circuit affirmed this Court’s decision.
Mr. Andrews argues that these actions violate several criminal statutes. 18 U.S.C. §§ 241; 1001,

1341, 1961, 1962

Because nearly every federal judge in Oklahoma had been listed as a defendant, the
Undersigned Judge was requested to sit by designation in the Western District of Oklahoma for
purposes of providing a neutral judge. Immediately after accepting this assignment, the
Undersigned Judge discovered that he too had been added to the list of Defendants.

Nevertheless, the Undersigned declines to recuse himself. The case must be adjudicated.

“A judge is not disqualified merely because a litigant sues or threatens to sue him.”
United States v. Grismore, 564 F.2d 929, 933 (10th Cir. 1977). “Under 28 U.S.C. § 455(a),
federal judges must disqualify themselves in any proceeding in which their impartiality might
reasonably be questioned. The test is whether a reasonable person, knowing all the relevant
facts, would harbor doubts about the judge’s impartiality.” Switzer v. Berry, 198 F.3d 1255, 125l7
(10th Cir. 2000} (internal quotation omitted).

However, the statutory guidance for recusal must also be read in light of the

judges’ “duty to sit” on cases filed with the court. This court has long held that
section 455(a) must not be so broadly construed that it becomes, in effect,

"The Court could not glean these statutes from the Complaint, but was forced to look to
Plaintiff’s rather unorthodox Motions for Summary Judgment to find them.

-3-
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presumptive, so that recusal is mandated upon the merest unsubstantiated
suggestion of personal bias or prejudice. Moreover, the statute 1s not intended to
give litigants a veto power over sitting judges, or a vehicle for obtaining a judge
of their choice.

Amplifying the judges’ duty to sit on cases brought to the court, under the

“rule of necessity,” a judge is qualified to decide a case even if he or she would

normaily be impeded from doing so, when “the case cannot be heard otherwise.”

United States v. Will, 449 U.S. 200, 213 (1980).

Id. at 1257-58 (citations and mternal quotation marks omztted).

The Court finds that the “rule of necessity” is similarly applicable under these
circumstances. Plaintiff has established a practice of suing the various judges assigned to his
case, as well as various attorneys and law firms representing opposing parties. Plaintiff clearly
believes that the federal courts have jurisdiction over his lawsuits, and yet, it is apparent to this
Court that Plaintiff will continue to file lawsuits against the judges assigned to his case whenever
unfavorable rulings are rendered. If the Court continues to reassign Plaintiff’s case every time
he files a legal action against the presiding judge, the merits of the case will never be heard.

Accordingly, the undersigned Judge is not compelled to recuse himself from this action because

the case cannot be heard otherwise.

STANDARD OF REVIEW

Several Defendants have moved to dismiss for failure to state a claim pursuant to Federal
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Rule of Civil Procedure 12(b)(6).” In ruling on motions to dismiss for failure to state a claim,
“All well-pleaded facts . . . must be taken as true.” Ruiz v. McDonnrell, 299 F.3d 1173, 1181
(10th Cir. 2002) (quoting Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984)). “The court
must view all reasonable inferences in favor of the plaintiff, and the pleadings must be liberally
construed. The issue in reviewing the sufficiency of a complaint is not whether the plaintiff will
prevail, but whether the plaintiff is entitled to offer evidence to support her claims.” fd.
(citations omitted). “A Rule 12(b)(6) motion to dismiss may be granted only if it appears beyond
a doubt that the plaintiff is unable to prove any set of facts entitling her to relief under her theory

of recovery.” Id. (citing Conley v. Gibson, 335 U.S. 41, 45-46 (1957)).

DISCUSSION
The history between the parties in this case is difficult to grasp at first. This is parily
because it 1s spread over three different federal court cases, CIV-05-110, CIV-06-510, and CIV-
06-562, and partly because the Complaint in this case is so opaque that the Court could not
discern the heart of the matter without consulting other materials submitted by Plaintiff. Thus
far, this saga has generated at least two rulings from this Court and one from the Tenth Circuit.

This Court currently has no access to the state court docket, and therefore, it has no way of

?Although not all of the defendants have been properly served, and thus, not all of them
have filed motions to dismiss, the Court finds it proper to deal with all of the parties together in
this order since the allegations against them are identical and all equally devoid of merit.

-5-
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knowing how many suits this Plaintiff has filed in the state court system. The allegations in
CIV-06-510 and CIV-06-562 are ideﬁtical, although the list of defendants continues to grow.”

By bring this action Plaintiff attempts, not only to undo previous unfavorabie rulings made by
this Court and the United States Court of Appeals for the Tenth Circuit, but to avenge himself for
perceived wrongs committed against him and the Constitution of the United States. To that end,
he has charged Defendants with violations of certain sections of the criminal code. 18 U.S.C. §§

241, 1001, 1341, 1961, 1962.

Criminal statutes cannot be enforced by civil actions. United States v. Claflin, 97 U.S.
546, 547 (1878); United States v. Jourden, 193 F. 986, 987-88, (9th Cir.1912). Serious
constitutional problems are encountered in any attempt to impose criminal sanctions by way of
civil procedures. See Helvering v. Mitchell, 303 U.S. 391 (1938); Lipke v. Lederer, 259 U.S. 557
559-560 (1922)(discussing the differing consequences and burdens of proof in criminal and civil
matters). Equally important is the firmly established principle that criminal statutes can only be
enforced by the proper authorities of the United States Government. A private party has no right

to enforce these sanctions. See Keenan v. McGrath, 328 F.2d 610, 611 (1st Cir.1964); Pugach v.

*In CIV-05-110, the defendants consisted of Mr. Andrews’ family and two Oklahoma
DHS agents. In CIV-06-510, Plaintiff sued twenty-one defendants, including the judges who
had issued orders against him and members of their staffs. In CIV-06-562, the list of defendants
ballooned to eighty-two people including all of the judges on the Tenth Circuit Court of Appeals,
all of the judges and magistrates in the Western District of Oklahoma, and large numbers of their
staffs, not to mention a large group of private attorneys.

-6-
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Klein, 193 F.Supp. 630, 635 (8.D.N.Y.1961). It has beeﬁ repeatedly held that the Executive
Branch, though the Justice Department and the U.S. Attorneys, is charged with enforcement of
federal criminal law and in this area has broad discretion in determining whether or not to
prosecute. In the exercise of such discretion, U.S. Attorneys are immune from control or
interference through mandamus or otherwise by private citizens or by courts. Smith v. United
States, 375 ¥.2d 243, 247 (5th Cir.1967); United States v. Cox, 342 F.2d 167, 171-72 (5th Cir.1965).
The Court concludes that no authority exists for Plaintiff to maintain this action to recover civil
damages under these statutes. These sections create criminal liability. No civil action lies to
enforce them,; criminal statutes can only be enforced by the government. Bass Angler Sportsman
Soc. V. U.S. Steel Corp., 324 F.Supp. 412, 415 (S.D.Ala. 1971); see also City and County of San
Francisco v. U.S., 443 F.Supp. 1116 (N.D.Cal.1977), aff'd, 615 F.2d 498 (9th Cir.1980). These
authorities unquestionably require a finding that Mr. Andrews’ effort to nullify, overtum or
reverse previous rulings of this Court or the United States Court of Appeals, a civil action, is not
a permitted remedy under 18 U.S.C. §§ 241, 1001, 1341, 1961, 1962. Thus, applying the Rule
12(b)(6) standard, Mr. Andrews is not entitled to offer evidence to support his claims. Ruiz v.

MeDonnell, 299 F.3d at 1181.

It is worth pointing out that the federal courts have absolutely no power to intervene in a
state court child custody proceeding. Federal Court jurisdiction is strictly limited by Article 111

of the United States Constitution. Thus, far from conspiring to violate the Constitution in the

-7-
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previous action, this Court and the Tenth Circuit took the only course they could. If Plaintiff
was unhappy with the result of the state proceeding, his proper course should have been an
appeal to the Oklahoma Court of Civil Appeals, and then the Oklahoma Supreme Court. Instead,

he has chosen to involve innocent, law-abiding public servants in two frivolous and vexatious

lawsuits.

The Court finds such behavior troubling and disappointing, especially from a Plaintiff
otherwise so dedicated to preserving our Nation. The Court appeals to Plaintiff to exercise good
judgment, and end this fruitless course of conduct. As Plaintiff well knows, the Court of
Appeals is considerably less patient than this Court when confronted with claims such as his.
Should Plaintiff pursue this claim in the Court of Appeals, he may subject himself to monetary

sanctions in the thousands of dollars.

Federal courts have both the inherent power and the constitutional obligation to protect
their jurisdiction from conduct which hampers their ability to carry out the functions mandated
by Article III of the United States Constitution. There is no constitutional right to access to
courts in order to prosecute an action that is frivolous, harassing, abusive or malicious. Phillips
v. Carey, 638 F.2d 207, 208 (10th Cir.1981). Groundless and vexatious litigation justifies an
order from this Court enjoining a litigant from filing any claims without first seeking leave of

this Court. See Ketchum v. Cruz, 961 F.2d 916, 921 (10th Cir.1992).

-8-
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In light of this Plaintiff’s propensity for filing these vexatious suits, the Court finds it
appropriate to impose some limits. To obtain permission to proceed pro se before this Court,
Plaintiff must take the following steps:

1. File a petition with the clerk of this court requesting leave to file a pro se appeal or
original proceeding;

2. Include in the petition the following information:

A. A list of all lawsuits currently pending or filed previously with this court,
mcluding the name, number, and citation, if applicable, of each case, and the current status or
disposition of the appeal or original proceeding; and

B. A list apprising this Court of all outstanding injunctions or orders limiting
Plaintiff's access to federal court, including orders and injunctions requiring Plaintiff to seek
leave to file matters pro se or requiring him to be represented by an attorney, including the name,
number, and citation, if applicable, of all such orders or injunctions; and

3. File with the clerk a notarized affidavit, in proper legal form, which recites the issues
he seeks to present, including a short discussion of the legal right asserted for modifying the
district court’s decision, and describing with particularity the order being challenged. The
affidavit also must certify, to the best of Plaintiff’s knowledge, that the legal arguments being
raised are not frivolous or made in bad faith, that they are warranted by existing law or a good
faith argument for the extension, modification, or reversal of existing law, that the complaint is
not interposed for any improper purpose such as delay or to needlessly increase the cost of

9.
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litigation, and that he will comply with the Federal Rules of Civil Procedure and the local rules

of this Court.

These documents shall be submitted to the clerk of the court, who shall forward them to
the Chief Judge for review to determine whether to permit Plaintiff to proceed pro se. Without
the Chief Judge’s approval, the matter will be dismissed. If the Chief Judge approves the filing,
an order shall be entered indicating that the action shall proceed in accordance with the Federal

Rules of Civil Procedure.

Plaintiff shall have ten days from the date of this order to file written objections, limited
to fifteen pages, to these proposed sanctions. See Winslow v. Hunter, 17 F.3d 314, 316 (10th
Cir.1994). If Plaintiff does not file objections, these restrictions shall take effect twenty days
from the date of this order. /d. at 316-17. The filing restrictions shall apply to any matter filed
after that time. If Plaintiff does file timely objections, these sanctions shall not take effect until

this court has ruled on the objections.

THEREFORE, Defendants’ motions to dismiss for failure to state a claim upon which
relief can be granted are hereby, GRANTED and Plaintiff’s complaint 1s dismissed with
prejudice as to all Defendants, and

FURTHER, Plaintiff’s motions for summary judgment are hereby, DENIED, and

-10-
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FURTHER, Plaintiff Eddie I.. Andrews is hereby ENJOINED from proceeding as a
proponent of any claim in the Western District of Oklahoma without the representation of an
attorney licensed to practice in the state of Oklahoma and admitted to practice before this Court

unless Mr. Andrews first has obtained leave from this Court to proceed pro se, and

FURTHER, the Clerk of the Court shall not accept any pleading submitted by Mr.
Andrews initiating a new civil action unless Mr. Andrews has obtained leave from this Court to
file the action pro se by following the procedure outlined above, or unless he is represented by

qualified counsel.

DATED this __25th ___ day of July, 2006.

UNITED STATES DISTRICT JUDGE

-11-
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Briefs and Other Related Documents

NOTICE: THIS IS AN UNPUBLISHED
OPINION(The Court's decision is referenced in a
Table of Decisions Without Reported Opinions™
appearing in the Federal Reporter. Use FI CTA10
Rule 363 for rules regarding the citation of
unpublished opinions.)

United States Court of Appeals, Tenth Circuit.
Leslice MAMER, on behalf of herself and others
similarly sifuated, Plaintiff-Appellant,

V.

COLLIE CLUB OF AMERICA, INC.; George
Roos; Pam Durazzano; Rita Stanczik; Carmen
Leonard; Joe Purkhiser, as Officers of the
Corporation, and members of the Executive
Committee of the Collie Chuib of America, Inc., in
their capacity as District Directors; Jackie Hensen,
Alabama; Derylee Hecimovich, Alaska; Renee
Millison, Arkansas; Linda Latimer, Arizona; Helen
Hupe, Canada; Rebecca Henson, Colorado, Carol
Coleman, Julie Colerman, California (North); Ed
Degnar; Norman Nicholson, California (South);
Virginia Cuneo, Connecticut; Allene McKewen,
Florida; Helen Denton, Georgia; Mrs. John Powers,
Hawaii; Judy Dunkle, Idaho; Lily Russell, Iowa;
Patt Caldwell; Kathy Strang, Illinois; Mary Jane
Anderson, [ndiana; Akira Kanda, Japan; Jane
Clymer, Kansas; Mrs. William Skeeters, Kentucky;
Karen O'Brien, Louisiana; Arnold Woolf, Maine;
Grace Calabrese, Maryland; Evelyn Honig,
Massachusetts; Bernie Howard, Michigan; Gloria
Hiltner, Minnesota; Joey Price, Mississippi;
Marjorie Higgins, Missouri; Candi Sapp, Nebraska;
Laura Langham, Nevada; Robin Ungano, North
Carolina; Louis Durazzano, New Hampshire; Joe
Reno, New Jersey; Judy Hummell, New Mexico;
Nancy Wolfe, New York (East); Florence Beck,
New York (South); Cherlyn Wichlacz, New York
(West); Jeanne Marre; Kurt Busse, Ohio; Pamela
Eddy, Oklahoma; Barbara Cleck, Oregon; David
Supplee, Pennsylvania (East); Barb Linder,
Pennsylvania {West); Carol Chisholm, Rhode
Island; Linda Ayres Turner Knorr, South Carclina;

Betty Abbott, Tennessee; Phyllis Autrey, Texas
(North); Janet Foltz, Texas (South); Diane
Anderson, Utah; Saskia Whallon, Vermont; Judith
Smotrel, Virginia; Dorothy Newkirk, Washington;
Linda Colleli, West Virginia; Joanne Huff,
Wisconsin; Directors-At-Large; John Honig,
Massachusetts; Barbara Schwartz, New Hampshire;
Doris Werdermann, Tennessee; Delegate to the
AKC; Harold Sundstrom, Florida,
Defendants-Appellees.

No. 00-1066.

Aug. 8, 2000.

Before BRORBY, KELLY, and MURPHY, Circuit
Judges.

ORDER AND JUDGMENT IN*

FN* This order and judgment is not
binding precedent except under the
doctrines of law of the case, res judicata
and collateral estoppel. The court
generally disfavors the citation of orders
and judgments; nevertheless, an order and
judgment may be cited under the terms and
conditions of 10th Cir.R. 36.3.

BRORBY

*1 After examining the briefs and appellate record,
this panel has determined unanimously that oral
argument would not materially assist the
determination of this appeal. See Fed.R.App.P.
34(a)(2); 10th Cir.R. 34.1(G). The case is therefore
ordered submitted without oral argument.

Appellant Leslie Mamer appeals pro se the district
court's decision dismissing sua sponfe her
complaint, raising allegations of civil rights and
other statutory violations. The district court
dismissed the action for failure to state a claim on
which relief may be granted and lack of standing.

© 2006 Thomson/West. No Claim to Orig. 1J.S. Govt, Works.
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We exercise jurisdiction under 28 U.S.C. § 1291
and affirm.

Ms. Mamer filed her complaint against the Collie
Club of America, Inc. and its various officers and
committee members (hereafter “Collie Club”),
claiming they violated her and other club members’
federal constitutional rights under 42 U.S.C. § 1983
, committed various crimes including violation of
the  Rackefeering Influenced and  Cerrupt
Orpganizations Act, 18 U.S.C. §§ 1961-1968, and
violated various umidentified provisions of the
Internal Revenue Code. Prior to the filing of any
other pleadings, the district court dismissed her
action, finding the complaint did not allege facts
showing the officers or comumittee members of the
Collie Club, a private organization, acted under the
color of law as required by 42 U.S.C. § 1983. The
district court also dismussed her criminal claims for
lack of standing, explaining private citizens cannot
prosecute criminal actions. Finally, the district court
found Ms. Mamer's vague references to the Internal
Revenue Code insufficient to support a claim for
relief.

On appeal, Ms. Mamer's argument centers on her
contention the disirict court cannot dismiss her
complaint on its own motion, or in other words, sua
sponte. She also contends she did not intend to file
a civil rights action under 42 US.C. § 1983, but
rather under 42 U.S.C. § 1985(3), and that her
reference to § 1983 in her complaint is merely a
typographical error or transposed citation, which
she intended to correct to read “ § 1985(3).”

We review the sufficiency of a complaint de novo,
upholding the district court's dismissal for failure to
state a claim only when the plaintiff fails to plead
facts, which, if proved, would entitle her to relief.
See Perkins v. Kansas Dep't of Corrections, 165
F.3d 803, 806 (10th Cir.1999). Likewise, we review
questions of standing de novo. State of Utah v.
Babbirt, 137 F.3d 1193, 1203 (10th Cir.1998). A
district court may dismiss a pro se complaint sua
sponte only where it is “patently obvious” the
plaintiff cannot prevail on the facts alleged, and an
opportunity to amend the complaint would prove
futile. See Hail v.. Bellmon, 935 F.2d 1106, 1110
{10th Cir.1991) (quotation marks and citation

omitted).

Our review of the record confirms the district
court's decision Ms. Marmer's petition s
insufficient and subject to dismissal, for “patently
obvious” reasons. As the district court pointed out,
a § 1983 action is inapplicable in cases where the
defendants are private entities or citizens not acting
under the color of law. American Mfrs. Mut. Ins.
Co. v. Sullivan, 526 U.S. 40, 49-50 (1999). To the
extend Ms. Mamer claims her reference to § 1983
constitutes a mere typographical error or transposed
citation, we find her claim extremely suspect given
the fact she references § 1983 at least fourteen times
in the complaint, and never once refers to § 1985(3)
. Bven if Ms. Mamer intended to assert an action
under 42 U.8.C. § 1985(3), her complaint continues
to fail to state a claim on which relief may be given.
This is because:

*2 [T]o state a claim under 42 U.S.C. § 1985(3) for
a non-racially motivated private conspiracy, if
indeed such a claim can be stated, it is necessary to
plead .. that the conspiracy is motivated by a
class-based invidiously discriminatory animus | |
and ... that the conspiracy is aimed at interfering
with rights that by definition are protected against
private, as well as official, encroachment.

Tilton v. Richardson, 6 F.3d 683, 686 (10th
Cir.1993), cert. denied, 510 U.S. 1093 (1994). Ms.
Mamer's complaint fails to even remotely plead
allegations necessary to state a § 1985(3) action.

As to her allegations of criminal activity, we have
concluded, as did the district court, that private
citizens cannot prosecute criminal actions. See
Higgins v. Neal, 52 F.3d 337, 1995 WL 216920 at
*1 (10th Cir. Apr. 12, 1995) (unpublished decision)
(stating that “[blecause allowing private citizens to
initiate prosecutions would undermine prosecutorial
discretion and the authority of federal prosecutors,
we conclude [the defendant] lacks standing to
maintain  this criminal action”). In addition, we
reject Ms, Mamer's contention we should consider
her criminal complaints because she generally
averred to RICO which allows civil recovery. Even
though we construe Ms, Mamer's pro se pleadings
liberally, we find her general averments of facts
allegedly supporting her loose reference to RICO

© 2006 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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insufficient to state a claim on which relief may be C.A.10 (Colo.),2000.

granted. See Hall, 935 F.2d at 1110 (10th Cir.1981) Mamer v. Collie Club of America, Inc.

. Similarly, we find Ms. Mamer's conclusory 229 F3d 1164, 2000 WL 1114237 (C.A.10
allegations the Collie Club violated various (Colo.)), 2000 CJ C.AR. 4707

unidentified Internal Revenne Code provisions,

msufficient for the purpose of stating a claim on Briefs and Other Related Documents (Back to top)
which relief may be granted. In sum, even a broad

reading of Ms. Mamer's complaint “does not relieve * 00-1066 (Docket) (Feb. 14, 2000)

fher] of the burden of alleging sufficient facts on

which a recognized legal claim could be based.” /d. END OF DOCUMENT

Finally, we address the Collie Club's motion for
sanctions against Ms. Mamer for filing a “
groundless and frivolous appeal.” In its motion, the
Collic Club requests attorneys' fees, double costs
and such other relief as deemed appropriate.F™
Under Federal Rule of Appellate Procedure 38, we
have the power to impose sanctions for frivolous
appeals, and Ms. Mamer's pro se status does not
prohibit us from sanctioning her. Cf Olson v
Coleman, 997 F.2d 726, 728 (10th Cir.1993). In
this case, Ms. Mamer's primary argument on appeal
attacks the district court's well-established and
long-held anthority to swua sponte dismiss a
complaint under appropriate circumstances. While
this is a patently frivolous ground for appeal, we
decline to impose sanctions in the instant case due
to  Ms. Mamer's obvious lack of legal
understanding, the fact she does not have a history
of frivolous appeals before this court, and given the
quick dismissal by the district court, which limited
Collie Club's litigation costs. We nevertheless
admonish Ms. Mamer for filing a frivolous appeal
and advise that any futwre frivolous appeals will
warrant appropriate sanctions.

FN1. Although the district court dismissed
Ms. Mamer's complaint suq sponte, the
Collie Club points out it expended
resources researching and preparing a
motion to dismiss which it filed just hours
prior to receiving the district court's
dismissal.

*3 For these reasons, we deny the Collie Club's
motion for sanctions, AFFIRM the district court's
dismissal of Ms. Mamer's complaint, and DISMISS
the appeal.

© 2006 Thomson/West. No Claim to Orig. U.8. Govt. Works.
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United States Court of Appeals, Tenth Circuit,

Joseph W. HIGGINS, Plaintiff-Appellant,
V.
Donice NEAL, et al.,, Defendants-Appeliees.
No. 94-1154.
(D.C. No. 94-CV-Y-50)

April 12, 1995,
ORDER AND JUDGMENT N

Before MOORE, BARRETT and EBEL, Circuit
Judges.

*1 After examining the briefs and appellate record,
- this panel has determined unanimously that oral
argument would not materially assist the
determination of this appeal. See Fed. R.App. P.
34(a); 10th Cir. R. 34.1.9. Therefore, the case is
ordered submitted without oral argument.

Joseph W. Higgins (“Higgins™), a prisoner at the
Colorado State Penitentiary in Canon City,
Colorado, filed a criminal complaint against Donice
Neal, the warden of that facility, and thirty-one
Colorado Department of Corrections employees.

The ctiminal complaint alleged that they conspired

to violate his civil rights and unlawfully torture him.
The district court dismissed the complaint on the
ground that private citizens lack standing to
commence criminal prosecutions. Higging now
appeals to this Court. For the reasons stated below,
we affirm the judgment of the district court.”?
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DISCUSSION

Before we address the merits of this appeal, we
must first examine whether we have jurisdiction to
consider this action. Our jurisdiction in this case
turns on whether this action is criminal or civil in
nature. Before turning to this issue, we will briefly
review the procedural posture of this case.

On March 15, 1994, the district court entered an
order dismissing, for a lack of standing, Higgins'
pro se criminal complaint under Fed R.CrimP. 3.
Within ten days after this order was entered,
Higgins filed a “motion to strike.” While this
motion was pending, Higgins filed a notice- of
appeal on April 4, 1994, The district court denied
the “motion to strike™ on April 21, 1994.

If this action were to be considered a civil appeal,
we would not have jurisdiction because, in cases
where a party files a post-trial motion, “the time for
appeal for all parties tuns from the entry of the
order disposing of the last such motion outstanding,”
Fed. R.App. P. 4(a)(4), and Higgins filed this
appeal before the order disposing of his motion to
strike., However, if we consider this action to bé a
criminal appeal, then the “notice of appeal filed
after the announcement of fthe] decision, sentence,
or order-but before entry of the judgment or order-is
treated as filed on the date of and after the entry.” -
Fed. R.App. P. 4(b). We consider this action to be
a criminal appeal. Therefore, the fact that the
notice of appeal was filed before the entry of the
order denying the motion to strike is of no
consequence, and we proceed to consider the merits
of Higgins' appeal.

On appeal, Higgins elaborates on the allegations
made in his complaint, but fails to cite any authority
countering the district court's judgment that he
lacked standing to commence a criminal
prosecution against the prison officials sued in the
mstant case. To support its judgment, the district
court relied on Keenan v. McGrath, 328 F.2d 610,
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611 (1st Cir.1964) (per curiam) and Bass Angler
Sportsman Soc'y v. United States Steel Corp., 324
F.Supp. 412, 415 (S.D. Ala)) (outhining “the firmly
established principle that criminal statutes can only
be enforced by the proper authorities of the United
States Government and a private party has no right
to enforce these sanctions™), aff'd, 447 F.2d 1304
(5th Cir.1971). Not only do we find these
authorities. persuasive, we note that courts
universally endorse the principle that private
citizens cannot prosecute criminal actions. See,
e.g., Cok v. Cosentino, 876 F.2d 1, 2 (1st Cir.1989)
(per curiam) (*Only the United States as prosecutor
can bring a complaint under 18 U.S.C. 241-242 (the
criminal analogue of 42 U.8.C.1983)”) (citations
omitted); Connecticut Action Now, Inc. v. Roberts
Plating Co., 457 F.2d 81, 86 (2d Cir.1972) (“It is a
truistn, and has been for many decades, that in our
federal system crimes are always prosecuted by the
Federal Government, not as has sometimes been
done in Anglo-American jurisdictions by private
complaints.”); Winslow v. Romer, 759 F.Supp. 670,
673 (D.Colo.1991) (“Private citizens generally have
no standing to institute federal criminal proceedings.
”). Because allowing private citizens to initiate
prosecutions  would undermine prosecutorial
discretion and the authority of federal prosecutors,
we conclude that Higgins lacks standing to maintain

this criminal action.F™?

OI. CONCLUSION

*2 For the reasons explained above, the district
court's dismissal of the instant case is AFFIRMED.
The mandate shall issue forthwith.

FN1. This order and judgment is not
binding precedent, except under the
doctrines of law of the case, res judicata,
and collateral estoppel. The court
generally disfavors the citation of orders
and judgments; nevertheless, an order and
judgment may be cited under the terms and
conditions of the court's General Order
filed November 29, 1993. 151 F.R.D. 470.

FN2. As the district court did not grant
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Higgins' application to proceed in forma
pauperis pursuant to 28 U.S.C.1915(a), we
now do so on appeal.

FN3. That is not to say that Higgins'
allegations, if true, must go unprosecuted.
Higgins may refer his complaint to the
United States Attorney's Office. See
Herbert B. Chermside, Ir, Annotation,
Power Of Private Citizen To Institute
Criminal Proceedings Without
Authorization Or.App.roval By
Prosecuting Attorney, 66 ALR3d 732,
734 n. 7, 735 n. 10 (1975) (noting that this
is the practice recommended by the
Judicial Conference of the United States
and the American Bar Association).

C.A.10 (Colo.),1995.
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